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❑ EXPEDITE 
Q No Hearing Set 
❑ Hearing is Set: 

Date: 
Time: 

The Honorable 

STATE OF 
THURSTON COUN 

JOSE DIAZ, 

Petitioner, 

V. 

WASHINGTON STATE EXECUTIVE 
ETHICS BOARD, 

— t-ED 
.. fir,: IIOR COURT 

1 ffl --'S`i ON cOUINTY,  per. 

201,6 JA== 29 AM" 9: 23  

Lindy Myhre Enl ! 
Th{urstOn county Clerk 

EX RARTE 

WASHINGTON 
TY SUPERIOR COURT 

NO.-13-2-01086-8 

FINDINGS OF FACT, 
CONCLUSIONS OF LAW AND 
ORDER ON JUDICIAL REVIEW 
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This matter came before the Court for trial on August 28, 2015 and December 18, 2015, 

on the Second Petition for Judicial - Review filed by counsel for Petitioner Jose Diaz 

("Petitioner"), who sought review of the Revised Findings of Fact, Conclusions of Law and 

Final Order issued by the Washington State Executive Ethics Board (Respondent'). The 

Respondent was represented by Chad C. Standifer, Assistant Attorney General, and the 

Petitioner was represented by Frederick H. Gautschi, III, of Gautschi Law Firm, LLC. 

The Court, having considered the pleadings filed in this matter, the supporting papers, 

and the administrative record on'file in this matter, and the argument of counsel, hereby makes 

the following: 
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1 I. FINDINGS OF FACT 

2 1.1 Respondent Washington State Executive Ethics Board entered a final 

3 administrative order on April 16, 2013, against Petitioner titled Findings of Fact, Conclusions 

4 of Law and Final Order, EEB No. 2010-018 ("Final Order"). 

5 1.2 The Final Order concluded that the Petitioner violated RCW 42.52.160 and 

6 WAC 292-110-010(5)(b) and (e) with respect to his use of state resources. The Board assessed 

7 a penalty of $9,884. 

8 1.3 The Petitioner filed a petition seeking judicial review of the Final Order. 

9 Following a hearing on that petition for review, the Court concluded that the appropriate 

10 remedy was vacate the Final Order and remand the case to the Executive Ethics Board. Upon 

11 remand, the Board was ordered to determine whether: 1) it may issue a new Final Order in 

12 compliance with RCW 34.05.461(3) based on the administrative record; or 2) a new hearing is 

13 required because it deemed issuing a Final Order based on the administrative record not to be 

14 possible. The Court retained jurisdiction in the event that the Board decided to issue a new 

15 Final Order without holding a new hearing in the matter. The Court concluded that the 

16 Petitioner had not prevailed with respect to his request for a declaration that Board staff did not 

17 meet its burden of proving he violated the Ethics in .Public Service Act, RCW 42.52, and 

18 related agency policies. 

19 1.4 Following the remand of his matter by the Court, Respondent Washington State 

20 Executive Ethics Board entered a final administrative order -on June 14, 2015, against 

21 Petitioner titled Revised Findings of Fact, Conclusions of Law and Final Order, EEB 

22 No. 2010-018 ("Revised Final Order").. 
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1 1.5 The Revised Final Order again concluded that the Petitioner violated RCW 

2 42.52.160 and WAC 292-110-010(5)(b) and (e) with respect to his use of state resources. The 

3 Final Order assessed a penalty of $9,884. 

4 1.6 Following the issuance of the Revised Final Order, the Petitioner then filed a 

5 Second Petition for Judicial Review seeking the dismissal of the Board's action. The 

6 Petitioner also requested $25,000 in attorney's fees and expenses in relation to both of his 

7 petitions for judicial review in this case. 

8 II. CONCLUSIONS OF LAW 

9 2.1 The Court has jurisdiction, pursuant to Chapter 34.05 RCW, over the parties 

10 and subject matter. 

11 2.2 Petitioner has not established he is entitled to relief pursuant to 

12 RCW 34.05.570(3) with respect to the Findings of Fact and Conclusions of Law contained in 

13 the Final Order, which relate to Mr. Diaz's violations of RCW 42.52.160 and WAC 292-110- 

14 010(5)(b) and (e). The Findings of Fact and the Conclusions of Law are supported by 

15 substantial evidence and contain no error of law. 

16 2.3 Petitioner has established that he is entitled to relief pursuant to 

17 RCW 34.05.570(3) with regard to sections 4.1 and 4.2 of the Final Order. The Respondent 

18 erred in concluding that the penalty amount should include $4,884 based on the calculation 

19 contained in the Revised Final Order, which did not have an adequate supporting factual basis. 

20 2.4 With the exception noted above, sections 4.1 and 4.2 of the Final Order are 

21 otherwise affirmed, such that a penalty of $5,000 is imposed upon Mr. Diaz for his violation of 

22 RCW 42.52.160 and RCW 42.52.160 and WAC 292-110-010(5)(b) and (e).. RCW 42.52.480.  

23 authorizes Respondent Washington State Executive Ethics Board to order a payment of a civil 
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. 1 penalty of up to five thousand dollars per violation. The Respondent's assessment of a $5,000 

2 penalty in this matter is neither arbitrary nor capricious. 

3 2.5 With respect to the Petitioner's first petition for judicial review, he is entitled to 

4 attorney's fees pursuant to RCW 4.84.3,50(1). By virtue of this Court's remand of the matter to 

5 the Board, he is a prevailing party within the meaning of RCW 4.84.350(1). In addition, the. 

6
i Board's action in this matter was not substantially justified. The Petitioner is awarded a total 

7 $15,000 in attorney's fees. The Petitioner is also awarded costs of $378.50, which includes the 

8 $240 filing fee in relation to his first petition for judicial review, and $138.50 for the 

9 transmittal of the agency record in this case. 

10 2.6 With respect to the Petitioner's second petition for judicial review, he is not 

11 entitled to attorney's fees. The Board's action in this matter was substantially justified, making 

12 attorney's fees unavailable to him pursuant to RCW 4.84.350(1). Although he obtained relief 

13 in the form.  of a reduction in the amount of $4,884 in the penalty levied by the Board, the 

14 Board was substantially justified in levying that amount. 

15 III. ORDER 

16 IT IS ORDERED, ADJUDGED AND DECREED that the final decision as set forth in 

17 the Revised Final Order of the Washington State Executive Ethics Board, EEB No. 2010-018, 1 

18 made in the above-entitled matter is affirmed .with the above stated amendments, and the 

19 Petitioner's Second Petition for Judicial Review is hereby dismissed. The Petitioner shall pay 
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the Respondent a civil penalty of $5,000. The Respondent shall pay attorney's fees and costs 

to the Petitioner of $15,378.50. 

DATED this day of January, 2016. 

J 

Presented by: 

ROBERT W. FERGUSON 
Attorney General 

CHAD C. STANDIFM WSBA #29724 
Assistant Attorney General 
Attorneys for Respondent 

Approved as to form; notice of presentation waived: 

Frederick H. Gautschi, WSBA #20489 
Attorney for Petitioner, Jose Diaz 
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