AMENDATORY SECTION (Amending WSR 17-01-138, filed 12/20/16, effective
1/20/17)

WAC 292-100-050 Determination on reasonable cause. (1) Follow-
ing an investigation and preparation of the written investigative re-
port, if the complaint is not dismissed by the executive director un-
der WAC 292-100-045, the ((boord—staff—willt prepare—awritteninvesti—
ga%ieﬁ—fepef%—aﬁé—make—a—feeemmeﬁda%ieﬁ)) results of the investigation
will be presented to the board ((ea—whether—+o)). Board staff may rec-—
ommend that the board find reasonable cause, including a recommenda-
tion as to the potential penalty, or may recommend that the matter be
dismissed.

(2) Upon receipt of the board staff's investigation report and
recommendation, the board will determine:

(a) Whether ((er—met)) there is reasonable cause to believe that
a violation of chapter 42.52 RCW has occurred, and the potential pen-
alty; or

(b) Whether to dismiss the matter.

(3) The board's review of reasonable cause determinations will be
done in closed session.

(4) If after determining reasonable cause, the board determines
that the penalty and costs should be greater than ((five—hundred—ded—
+a¥rs)) $500, the respondent will be given the option to have an admin-
istrative law Jjudge conduct the hearing and rule on procedural and
evidentiary matters in accordance with RCW 42.52.500.

(5) The board may, on its own initiative, choose to retain an ad-
ministrative law judge to conduct any hearing.

(6) Upon receipt of an investigation report and recommendation on
a complaint referred to the employing agency for investigation, the
board will either:

(a) Reject the report and recommendation and initiate its own in-
vestigation; or

(b) Reject or concur with the report and recommendation and dis-
miss the complaint; or

(c) Concur with the report and recommendation and proceed under
this section; or

(d) Concur with the report and recommendation and refer the mat-
ter to the employing agency for implementation of the recommendation
if the recommendation is within the agency's authority to implement.
The agency will report implementation to the board and the board will
then dismiss the complaint.

AMENDATORY SECTION (Amending WSR 01-13-033, filed 6/13/01, effective
7/14/01)

WAC 292-100-060 Notice of hearing—Filing of answer. (1) Fol-
lowing the board's determination on reasonable cause, the board
((skhe3+)) will provide the complainant, the respondent and the employ-
ing agency with a copy of the written determination on reasonable

1
cause and ( (a—ecepy—of—+the board staff'ls written investigatien)) 1inves-
tigative report. ((FH—recasonrablte—ecouse—ds found—the determination—of
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for—or—a—watrver—eof—+the—right—+te)) (2) The respondent has 30 days from

the time the determination on reasonable cause is served to file an
answer to the determination on reasonable cause and reguest an adjudi-
cative proceeding and/or settlement. If the penalty is over $500, the
respondent may request an administrative law judge ((+Hf—the—peratty
ard—eoests—feor the atteged iolation may be—greater+than—$5608)) at the
hearing. The administrative judge's role is limited to ruling on pro-
cedural and evidentiary matters.

(3) Failure to file an answer ((to—the—written determination——on
reasopabte—eause)) and request an adjudicative hearing and/or settle-
ment within 30 days of service constitutes a default, and the board
may proceed to resolve the case without further notice to, or hearing
for the benefit of, the respondent.

(4) Within 10 days after service of a default order under subsec-
tion (3) of this section, the respondent may file a written motion re-
questing that the default order be wvacated((+)) and stating the
grounds relied upon. During the time within which a party may file a
written motion under this subsection, the board chair or a designated
board member may adjourn further proceedings or conduct them without
the participation of the respondent.

(5) ((W%%hfﬁ—%@—dayg—eé—ﬁef¥&ee—e£—%he—Wf%%%gﬁ—de%efmiﬁa%feﬁ—eﬁ

+6)+)) If a hearing is requested by the respondent, the respondent
((shad®)) will be notified of the date of the hearing no later than
((26)) seven days before the hearing date.

AMENDATORY SECTION (Amending WSR 01-13-033, filed 6/13/01, effective
7/14/01)

WAC 292-100-080 1Investigation procedures—Subpoenas. (1) During
the course of an investigation, the board((+——a—beard—member)), or the
executive director((+)) may issue ((&)) subpoenas ((direeted—=£ Sy
noranr ik 1o 121 1z + PP NP S ANE SNE CEONENE S NG CNEEE 33 2N S SN B PO N BN TN 2N —\V\A)) to
t/ o ITT AR T3 Y4 ju =y i _L_Y Ly t/ug_)g_) [N I S N N S NI S ) ) @ A W i N R WIT I COTT Ju ) J S NI S NS VA @5 RN BN B W [N AW ~

persons to appear and give testimony, and may require the production
of any books, papers, correspondence, memoranda, or other records
deemed relevant or material to the investigation. The subpoena
((shat¥)) must:
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and

Specifically describe the information which is sought,

)

a

(

Require the production of information at a reasonable place

(b)
and time,

is

from the date it

10 days

((£enr)) 10

but no later than
Notify the person that if the information is not produced,

the board will apply to the superior court for an appropriate order or

and
other remedy.

(c)

served,

(2) The subpoena may be personally delivered or sent by certified

mail,

return receipt requested.

(

(

effective

filed 3/2/99,

(Amending WSR 99-06-073,

AMENDATORY SECTION

4/2/99)

resolvable by

( (EFaformal —settlement—) )Cases

A

WAC 292-100-090

stipulation.
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Any respondent may request settlement by notifying board

staff in writing.
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Settlement may be accomplished by a stipulation of facts,

conclusions and penalty by the parties or a stipulated order agreed to

by the parties.
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the board for consideration.
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(b) If the board rejects the stipulation or the respondent does
not agree to the board's proposed modifications to the stipulation,
the normal hearing process will continue.

(c) TIf the board requests additional facts, the matter will be
referred to the board staff for further investigation.

(5) The proposed stipulation and information obtained during
foermat)) settlement discussions ((skhatt)) will not be admitted into
nce at a subsequent ((pwktie)) hearing.

I =]
(=]

e eenn
l e P S LS i B wy \WA@ I ERw § - \1\_,{ [
PRI P, Y~ S T racant od + B R, A, T R N e farrad o+ + 1
AL C 1T OUTTT T i S & B S ) LN Ay tJJ_CQCllL.C\.A, CITT T T T T 1T [ i N & s S =y P A - - [ S A8 |y (S i s
P I R N ~ Ty I E VAU S R S S
A\ A& I Epw § o C O IO [ S N [ S U R S U i - T \4 u_)L_J.\j(_AL_J_ULl-

AMENDATORY SECTION (Amending WSR 01-13-033, filed 6/13/01, effective
7/14/01)

WAC 292-100-100 Prehearing conference((—Rule)). (1) In any
proceeding, the presiding officer upon ((kisthe¥r)) the presiding of-
ficer's own motion or upon request by board staff or the respondent or
their counsel, may direct the board staff ((ex)) and respondent to ap-
pear at a specified time and place for a prehearing conference to con-
sider:

(a) Simplification of issues;

(b) ((Fhe—reecessityeofaomendments—to—the hearing notices

+e)+)) The possibility of obtaining stipulations, admissions of
facts and of documents;

((4e)) (c) Limitation on the number of witnesses;

((#eF)) (d) Authorizing discovery by any party;
((+)) (e) Scheduling order; and
)

((#e)) (f) Procedural and such other matters as may aid in the
disposition of the proceeding.

(2) Prehearing conferences may be held by ((telephone—cornferene
ea r—at—a—time—and—ptace)) teleconference, video conference, or any

11
method specified by the presiding officer.

(3) Following the prehearing conference, the presiding officer
((she3+)) will issue an order reciting the action taken and decisions
made at the prehearing conference. If no objection to the order is
filed with the presiding officer within seven days after the date the
order is mailed, the order ((shat})) will control the subsequent
course of the proceeding unless modified for good cause by subsequent
order.

AMENDATORY SECTION (Amending WSR 99-06-073, filed 3/2/99, effective
4/2/99)

WAC 292-100-105 Discovery—Authority of presiding officer. Af-
ter a finding of reasonable cause, no discovery is permitted by a par-
ty pursuant to WAC 292-100-110 through 292-100-150 unless authorized
by the presiding officer. In deciding whether to authorize discovery
and the extent of discovery to be allowed, the presiding officer
((ska3+)) will consider the party's need for discovery while ensuring
that discovery does not unduly delay the hearing. ((FH—thedetermina—
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AMENDATORY SECTION (Amending WSR 01-13-033, filed 6/13/01, effective

7/14/01)

WAC 292-100-110 Hearings—Discovery—Subpoenas. (1) ((Fhe—boards,
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issuye—subpoeras—)) All subpoenas for hearings must be filed with the

presiding officer, together with proof of proper service, at least
five days prior to the date of the hearing for which they are issued.
All subpoenas will be issued and may be enforced in the form and man-
ner set forth in RCW 34.05.446 and WAC 10-08-120.

(2) The presiding officer, upon motion and before the time speci-
fied in the subpoena ((fer—ecempltiance—therewith)) at issue, may:

(a) Quash or modify the subpoena if it is unreasonable and op-
pressive; or

(b) Condition denial of the motion upon the advancement by the
person in whose behalf the subpoena is issued of the reasonable cost
of producing the books, papers, documents, or tangible things.

(3) The attendance of witnesses and such production of evidence
may be required from any place within the state of Washington to any
location where a hearing is being conducted.

AMENDATORY SECTION (Amending WSR 99-06-073, filed 3/2/99, effective
4/2/99)

WAC 292-100-120 Hearings—Discovery—Methods authorized. The
following discovery methods are authorized: Deposition upon oral ex-
amination, written interrogatories, requests for production, and re-
quests for admission. Deposition upon oral examination, written inter-
rogatories, and requests for admission may be used as evidence in the
hearing. The attendance of witnesses to a deposition may be compelled
by use of a subpoena. Depositions ((shatd)) will be taken ((emty)) in
accordance with this rule and the rules on subpoenas, ((exeept—that))
unless board staff and the respondent ((may)) stipulate to other ar-
rangements.

[ 51 0TS-9854.4



AMENDATORY SECTION (Amending WSR 01-13-033, filed 6/13/01, effective
7/14/01)

WAC 292-100-130 Hearings—Discovery—Depositions and interrogato-
ries—Notice. A party ((desiring—teo—take)) taking the deposition of
any person upon oral examination ((shadd)) must give reasonable notice
of not less than five days in writing to the presiding officer and all
parties. The notice shall state the time and place for taking the dep-
osition and the name and address of each person to be examined. On mo-
tion of a party to whom the notice is served, the presiding officer
may, for cause shown, enlarge or shorten the time. If the parties so
stipulate in writing, depositions may be taken at any time or place,
upon any notice, and in any manner and when so taken may be used as
other depositions.

AMENDATORY SECTION (Amending WSR 01-13-033, filed 6/13/01, effective
7/14/01)

WAC 292-100-140 Depositions and interrogatories in hearings—
Protection of parties and deponents. (1) After notice 1is served for
taking a deposition, upon its own motion or upon motion reasonably
made by any party or by the person to be examined and upon notice and
for good cause shown, the presiding officer may order that the deposi-
tion ((skatd)) may:

(a) Not be taken((+)); or

(b) That it may be taken only at some designated place other than
that stated in the notice((+)); or

(c) That it may be taken only on written interrogatories((+)); or

(d) That certain matters ((shadt¥)) must not be inquired in-
to((+))i or

(e) That the scope of the examination ((skhatd)) must be limited
to certain matters((+)); or

(f) That the examination ((shadt?t)) may be held with no one
present except the parties to the action and their officers or coun-
sel ((+))i or

(g) The presiding officer may make any other order which justice
requires to protect the party or witness from annoyance, embarrass-
ment, or oppression.

(2) At any time during the taking of the deposition, on motion of
any party or the deponent and upon a showing that the examination 1is
being conducted in bad faith or in such manner as unreasonably to an-
noy, embarrass, or oppress the deponent or party, the presiding offi-
cer may order the party conducting the examination to cease ((fexrth-
with)) from taking the deposition or may limit the scope and manner of
the taking of the deposition as ((abewve)) provided above. If the order
made terminates the examination, it ((shadtd)) may be resumed only upon
the order of the presiding officer. Upon demand of the objecting party
or deponent, the taking of the deposition ((shaxf)) must be suspended
for the time necessary to make a motion for an order.

[ 6 ] 0TS-9854.4



AMENDATORY SECTION (Amending WSR 07-02-001, filed 12/20/06, effective
1/20/07)

WAC 292-100-150 Discovery—Production of documents and use at
hearing. (1) Any materials to be presented at the hearing ((shats))
must be provided to the executive director and to the opposing party
no less than ((¥er)) 10 days prior to the hearing.

(2) Upon agreement by both parties, additional documentary evi-
dence may be presented at the hearing. The parties ((shatd)) must ar-
rive at the hearing location or make documents available in sufficient
time before the time scheduled for the hearing for the purpose of ex-
changing exhibits to be introduced. When documents are to be offered
into evidence at the hearing, the one offering the exhibit shall pro-
vide a minimum of ((+er)) seven copies.

(3) If the parties do not reach an agreement on the submission of
additional documentary evidence, at the commencement of the hearing
the presiding officer ((shad*)) will, after hearing argument, rule on
the admissibility of the documents. The proponent of the documents
proposed for submission must show good cause why the documents could
not be submitted ((£er)) 10 days prior to the hearing.

(4) "Good cause" 1s a substantial reason or legal Jjustification
for failing to appear, to act, or respond to an action. To show good
cause, the presiding officer must find that a party had a good reason
for what they did or did not do, using the provisions of Superior
Court civil rule 60 as a guideline.

AMENDATORY SECTION (Amending WSR 07-02-001, filed 12/20/06, effective
1/20/07)

WAC 292-100-160 Conduct of hearings. (1) A hearing ((shaltd))
must be conducted pursuant to the Administrative Procedure Act (chap-
ter 34.05 RCW) and its supporting regulations (chapter 10-08 WAC) ((+
shatt—PbeFfeolleowed)) unless modified by chapter 292-100 WAC.

(2) Hearings may be conducted in-person, by video conference, or
other virtual means as determined by the presiding officer and in ac-
cordance with WAC 10-08-180. Preference should be given to the method
which will facilitate the timeliest hearing.

When circumstances prevent the scheduling of an in-person hear-
ing, virtual hearings are strongly encouraged unless a party can dem-
onstrate it will be prejudiced by such a hearing in accordance with
the APA and WAC 10-08-180.

(3) A hearing ((shkatd)) must be conducted either by the board or
by an administrative law judge.

(a) If an administrative law Jjudge participates by request of a
respondent, the board may choose to sit with the administrative law
judge to hear the matter. If an administrative law Jjudge sits with the
board, ((he—er—she——shalt)) the administrative law judge will rule on
procedural and evidentiary matters.

(b) If an administrative law judge hears the matter at the re-
quest of the board, the board may choose to sit with the administra-
tive law judge or the board may request that the administrative law
judge hear the matter alone and prepare an initial order.

[ 71 0TS-9854.4



((3r)) (4) Following a hearing ((Fa—whiech—the—board—partieci—
pates)), the board or administrative law judge may conclude that:

(a) The respondent(s) did not wviolate the act, as alleged, and
dismiss the case; or

(b) The respondent (s) has (have) wviolated chapter 42.52 RCW; or

(c) The respondent(s) is (are) in violation of chapter 42.52 RCW,
the board's remedy would be inadequate and the matter should be refer-
red to the appropriate law enforcement agency as provided in RCW
42 .52.470.

((#4¥)) (5) Following a hearing in which the board participates,
the board:

(a) ((Skhatd)) Must set forth in writing its findings of fact,
conclusions of law and decision on the merits of the case; and

(b) ((SkhatE)) Must serve each party, the complainant and the em-
ploying agency ((+)) a copy of the findings of fact, conclusions of law

and decision.

((#5)F)) (6) Following a hearing in which the board does not par-
ticipate, the administrative law judge ((shadtt)) must:

(a) Set forth written findings of fact, conclusions of law and
decision on the merits of the case in an initial order;

(b) ((Skaltt)) Must serve each party and board staff a copy of the
findings of fact, conclusions of law and decision, including a state-
ment of the right to request review of the initial order by the board.

AMENDATORY SECTION (Amending WSR 01-13-033, filed 6/13/01, effective
7/14/01)

WAC 292-100-170 Review of initial orders by an administrative
law Jjudge. (1) An initial order Dby an administrative law Jjudge
((shad¥)) will become the final order of the board within ((ferty—
fiwe)) 45 days of the initial order unless:

(a) A Dboard member determines that the initial order should be
reviewed as provided in WAC 292-100-175;

(b) A party files a petition for review of the initial order
within ((fkirty)) 30 days of the entry of the initial order.

(2) The petition for review ((witd)) must specify the portions of
the initial order to which exception is taken and ((wixE)) refer to
the evidence of record relied upon to support the petition.

(3) Petitions for review ((shaltt)) must be filed with the execu-
tive director and served on all other parties. The party not filing
the petition for review ((shadt¥)) will have ((ewerty)) 20 days to re-
ply to the petition for review. The reply ((shadt¥)) must be filed with
the executive director and copies of the reply ((shadtd)) must be
served on all other parties ((er—their—ecounset—at—the+time—the—repty
is—fited;—and) ). A reply to a petition for review may include a cross-
petition for review.

(4) If the reply contains a cross-petition for review, it
((shad?)) must specify portions of the initial order to which excep-
tion is taken by the replying party, and ((skatd)) refer to the evi-
dence of the record relied upon ((%e—s&ppef%—%he—fep%y—

+4¥)). A respondent to a cross-petition for review will have 20
days to reply to the cross-petition for review. The reply to the
cross—-petition for review must be filed with the executive director
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and copies of the reply to the cross-petition for review must be
served on all other parties.

(5) When considering a petition for review, the board ((shaltt
persenatty)) must consider the whole record or ((sweh)) the portions
of it ((as—may—Pe)) cited by the parties.

(a) The board ((shexZf)) will afford each party an opportunity to
present written argument and may afford each party an opportunity to
present oral argument.

(b) The board ((skadt*)) will enter a final order disposing of the
proceeding.

(c) The board ((skhadt*)) must serve copies of the final order on
all parties, the complainant, and the employing agency.

AMENDATORY SECTION (Amending WSR 01-13-033, filed 6/13/01, effective
7/14/01)

WAC 292-100-175 A board member's request for review of initial
orders. (1) Within five days after receiving an initial order by an
administrative law judge the executive director ((skhatd)) must serve a
copy of the initial order upon each board member.

(2) A board member who 1is requesting review of an initial order
((shad?)) must provide written notice to the executive director within
( (Ehrtrty)) 30 days of service on the board member.

(3) Upon receipt of a board member's ((motiee—ef)) regquest for
review the executive director ((skhat®)) must serve the ((protice—wof——+
wiew)) request on all other parties.

(4) The board ((shatd:—persornaddty)) will consider the whole record
or ((swek)) the portions of ((it—as—may—Pe)) Lthe record as required
for its deliberation.

(a) The board may afford each party an opportunity to present
written argument ((e¥)) and may afford each party an opportunity to
present oral argument.

(b) The board ((skadt*)) will enter a final order disposing of the
proceeding.

(c) The board ((skhadtt)) must serve copies of the final order on
all parties, the complainant, and the employing agency.

AMENDATORY SECTION (Amending WSR 01-13-033, filed 6/13/01, effective
7/14/01)

WAC 292-100-180 Brief adjudicative proceeding—Authority. Pur-
suant to RCW 34.05.482 through 34.05.494, after a finding of reasona-
ble cause ((anad—notwithstanding—+th provision—ef—WAC—292—00—-050
throuwgh—292-100-170) ), the board may provide a brief adjudicative pro-
ceeding as set forth in WAC 292-100-190 for alleged violations of pro-
visions 1n chapter 42.52 RCW and corresponding rules in which the
facts are undisputed, the violations appear to be relatively minor in
nature, and the penalty and costs no greater than $500 will be as-
sessed for the violations.
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AMENDATORY SECTION (Amending WSR 01-13-033, filed 6/13/01, effective
7/14/01)

WAC 292-100-190 Brief adjudicative proceeding—Procedure. (1) A
brief adjudicative proceeding may be presided over by the chair, or a
member of the board designated by the chair.

(2) ((Whep—a—vieolationdis—alleged;—befor
executive director ((shadtd)) will send the ((ax
spondent notice, which ((skad+)) must include:

(a) The determination of reasonable cause and the investigative
report;

(b) The maximum amount of the penalty and costs which can be im-
posed at the hearing; and

(c) ( (Persen'ts)) The respondent's right to respond, within
((ewentsy)) 20 days, either 1in writing or 1in person to explain
( (hktsther)) the respondent's view of the matter.

(3) At the time of the hearing, if the presiding officer believes
alleged violations no longer meet the criteria in WAC 292-100-180, the
presiding officer ((skhatd)) must immediately adjourn the brief adjudi-
cative proceeding and direct the matter to be scheduled for a ((pub—
+ie)) hearing by the full board and/or an administrative law Jjudge.

(4)  ((Ae—che—timeonvy—uorfaverabt aetien—3s—+takeny)) After the
brief adjudicative proceeding, the presiding officer ((skat*)) mnmust
serve upon each party a written statement describing the wviolation,
the reasons for the decision, the penalty and costs imposed and their
right to request review by the board.

(5) The written decision of the presiding officer is an initial
order. If no review is taken of the initial order, the initial order
((shatt)) will be the final order.
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AMENDATORY SECTION (Amending WSR 01-13-033, filed 6/13/01, effective
7/14/01)

WAC 292-100-200 Brief adjudicative proceeding—Administrative
review procedures. (1) The board will conduct a review of the initial
order upon the written or oral request of a party if the board re-
ceives the request within ((&werntsy)) 20 days after the service of the
initial order.

(2) If the parties have not requested review, the board may con-
duct a review of the initial order upon its own motion and without no-
tice to the parties, but it may not take any action on review less fa-
vorable to any party than the original order without giving that party
notice and an opportunity to explain that party's view of the matter.

(3) The order on review ((skhad¥)) must be in writing stating the
findings made, and the reasons for the decision, and notice that judi-
cial review 1is available. The order on review ((shadtd)) mnmust be en-
tered within ((Ewenty—ene)) 21 days after the date of the initial or-
der or of the request for review, whichever is later.
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AMENDATORY SECTION (Amending WSR 01-13-033, filed 6/13/01, effective
7/14/01)

WAC 292-100-210 Reconsideration of final orders. (1) Within
((£er)) 10 days of the service of a final order, any party may file a

petition for reconsideration ( (as—previded—InREW 340470~

4+2))) stating the specific grounds upon which relief is reques-
ted. The petition for review must be filed at the office of the board
and served on the parties.

(2) Any party may respond to a ((regwest)) petition for reconsid-
eration. The response is due no later than ((en)) 10 days after the
party is served with the request.

REPEALER

The following section of the Washington Administrative Code 1is
repealed:

WAC 292-100-220 Effective date.
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